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NOTES OF OASES. 



Injury by Animals — Scienter. — Defendant's horse was on the sidewalk, at 
large and unattended. In passing, the plaintiff's coat was seized by the horse and 
a piece was bitten out. Held, on the authority of Dickson v. McCoy, 39 N. Y. 
400, 401, that the horse, being unlawfully on the sidewalk and unattended, the 
defendant was liable, without proof of his knowledge of the animal's vicious pro- 
pensity, "the vice of the animal being an essential fact only when, but for it, 
the conduct of the owner would be free from fault" Stern v. Hoffman Brewing Co., 
56 N. Y. Supp. 188. 

Fraud — Laches. — The opinion of Mr. Justice Brown, in the case of Mclntire v. 
Pryor, 19 Sup. Ct. 353, contains an excellent discussion of the question of laches 
in seeking to set aside a conveyance of plaintiff's property to the defendant, 
induced by an outrageous fraud, perpetrated upon an ignorant person by one 
standing in a confidential relation. The bill was filed nine years after the com- 
mission of the fraud, and four years after it had been sharply brought to plaintiff's 
attention. It was held, notwithstanding, that relief would not be denied, under 
the peculiar circumstances of the case. 



Bailment — Gratuitous Loan of Chattel — Injury to Borrower from 
Defect Therein. — Defendant lent the plaintiff a steam engine, without charge 
for the use. By reason of its defective condition, the plaintiff was injured, and 
sued for damages. Held, that it was essential to bring home to the defendant 
knowledge of such defect. Coughlin v. Gitiison, 1 Q. B. 145 (1899). 

The decision is based on Blakeman v. Bristol etc. By., 8 E. & B. 1035. See also 
McCarthy v. Young, 6 H. & N. 329. There is much authority in America on the 
question of the liability of a gratuitous bailee, but none, as far as we have been 
able to discover, as to the liability of the gratuitous bailor, where the bailee is in- 
jured by a defect in the chattel. 

Constitutional Law. — A State statute prescribing that whenever any rail- 
road companies chartered by the State shall discharge, with or without cause, any 
servant or employe thereof, his unpaid accrued wages shall at once be paid, 
without deduction, under a penalty, is not unconstitutional as to any railroad com- 
pany whose charter the State has, by reservation, the right to alter or amend. St. 
Louis etc. B. Co. v. Paul, 19 Sup. Ct. 419. 

In Bailway Co. v. Ellis, 165 U. S. 150, it was held that to require railroad com- 
panies to pay an attorney's fee of ten dollars for failure to pay certain debts, when 
the same penalty was not exacted of other defendants, was denying to such com- 
panies the equal protection of the laws, and therefore unconstitutional. The 
present case is distinguished from that by reasoning that is not altogether satisfac- 
tory. In the former case, railroad companies failing to pay just claims of certain 
character, were to be mulcted in the sum of ten dollars in the shape of an attor- 
ney's fee to the plaintiff— a penalty not exacted of any other debtor. In the 
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present case, railroad companies failing to pay claims of a certain character 
(wages to employes) are required to pay a penalty equal to wages at the contract 
rate during the time of non-payment, not to exceed sixty days — a penalty not 
exacted of other delinquent employers. The latter is held to be constitutional, 
the other not. 

It is worthy of note that Mr. Chief Justice Fuller, who delivered the opinion in 
the latter case, dissented in the former, Mr. Justice Gray and Mr. Justice White 
uniting in the dissent. 



Judgment Liens — Statute of Limitations — Who may Plead. — In Welton 
v. Boggs (W. Va. ), 32 S. E. 232, arose the interesting question whether, in a cred- 
itors' suit to subject to the lien of judgments the land of the common debtor, who 
is alive, one creditor may exclude participation by another, where the latter' s 
judgment, though prior in time, is barred by limitation — the debtor himself de- 
clining to interpose the plea. The court decided the question in the negative, on 
the ground that the plea of the statute is a personal privilege. 

The court recognizes the right of the purchaser of an estate subject to a lien to 
protect himself against the charge by a plea of the statute, since he is, in a sense, 
in privity with the debtor. It also concedes the right to creditors of a decedent 
to exclude other creditors whose claims are barred, since the law makes it the 
duty of the personal representative to plead the limitation, and if he fail to do so, 
the creditors may. But the court holds that where the debtor is alive, the privi- 
lege is personal to him and his privies, and does not extend to one who has a 
mere general lien like that of a judgment. 

Precisely the contrary was decided in Ayre v. Burke, 82 Va, 338. We find it diffi- 
cult, however, to concur in the reasoning upon which the latter decision is based, 
to-wit, that upon the expiration of the period of limitation the judgment is anni- 
hilated, and failure on the part of the debtor to plead the statute amounts to col- 
lusion and confederacy. Nothing is better settled than the principle that a judg- 
ment, though barred by limitation, is not annihilated, but may be revived by scire 
facias or action, unless the debtor exercises his privilege of pleading the statute. 
Smith v. Hutchinson, 78 Va. 683 and ca. ci. 

In the later case of McCartney v. Tyrer, 94 Va. 198, the court laid down the 
proposition that while pleading the statute is a personal privilege, yet "where a 
court of equity has taken possession of the estate of the debtor for the purpose of 
distribution, and proceeded to ascertain the debts and incumbrances, to enable it 
properly to administer and distribute the assets, an exception to the general rule 
is allowed, and any creditor interested in the fund is permitted to interpose the 
defense of the statute of limitations." Accordingly, a creditor of a living debtor 
was allowed to plead the statute against the assertion of a mechanic's lien, prior 
in time to his own lien. The court intimated that the case might have been dis- 
posed of by the application of the principle that where a right is purely statutory 
(as a mechanic's lien is), and in the statute conferring the right there is a limita- 
tion of the period in which such right may be exercised, the exercise of the right 
within the prescribed period is a condition precedent, operating as a limitation 
not only of the remedy but of the right itself. The court declined, however, to 
place its decision on this ground, so that it may be regarded as settled in Virginia, 
that any lien creditor may avail himself of the statute to exclude a prior con- 



